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But. to return to our Author, I Proteſt I have peruſed the whole 
Volume with the greateſt Im} parniality rhat can be ; and except 
his Sawcinels and II-nature again the Houſe of Commons, 
and Gentlemen of the Long Robe, I find ny in the whoſe 
Book —4 deſerves any Animadvyerhon :._It 
Mettic rouing, ard the Mcdium's ke maketh uſe of to 
prove his oy Arg that be is y_—_ a $ rage to the wery 
State of the Conrroyerlic and that notwithſtanding bis C onfi- 
dence in Aſſerting, bis Book diſcovers more Ignorance, thas 
Preface doth Perulancy : And it is nowwonder, for Ignorance Fer 
Impudence are generally Concomitant : this is al that 1 
ink. fit to jo in Anſwer #0 bim. The Reaſon why I ſubjoyn the 
ing Diſcourſc, is, becauſe although I cannot perſwade my err th that 
he deſerves a Returation, yer chat Truth which he labours to darken 
with an Impcrtincnt Harangue, deſerves to* be cleared and de- 
monſtrated: If any 5hg/l go 0 about to Artacque this Diſcourſc. 
pith Drollery, or Satyrical InveEtves, 1 decleare before-band, 1 
do not reckon my ſelf obliged to Reply ; I do not think it @Re- 
tation for Mcn of Scn(c 
ut if Occaſion be , I 5ball fend his Anſwer to the 
or Oyſter-Boats, from whence I doubt not, but be 5hall receive due 
Conettion for his Folly and Impudence; but if be Aſault it. 
with Reaſon and Sobnery, be shall find a "Defence agreeable. F 
muſt confeſs I am heartily, ſorry at the Occaſion of this Diſpute, 
, when aw 
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» whoſe growth will quickly become, fatal to both: but however, as it is 
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fs EE ward amy y 1 ton NO and ro 
all unjuſt Chitns and ambitious Prerenſions to things which were never grant- 
: A failore in this is as anImmorglity ( conſid Quality and 
Poli of the Offenders). as the fottner. And it/is doubtleſs not onely }awfal, bur 
mendable, for the perſvas whoſe Right and Propertyis ifivaded'in either caie, to 
themſelves with all their inſt the Invaders ; orherwiſe we uſt con- 
denin our Anceltors, who defi of gs Pretogarive, and the Subjeds Right, 
when it was encroached apon by of eenke of f Cragns ad Proceſs of Provifions _ 
Refgrvations of Benefices, Diſpaſarions for &c. from the Court of Rome ; 
withſtood thoſe unreaſonable Dem of Atd@lure ion from Secular 
Pegyer made, by the Clergy; .and ſeveral other things about Ps: 
tion, Fc. which they claimed by verrue of ſeveral Decrerals of their P 
ge [ in Capital Caſes, _—_ feet — 
ti es, I wou very tar | ain{t it; . 
hy Fa queſtion their undoubted ky r, But'if a "be - reaſons m 
lieve they. have no Right at all in that caſe, 1 hope it will be 'excoat | 
an Impartial Enquiry into the Thing. | 

If the Spiritual Lords have any right of Judicature inCapical Caſes, it muſt be Eta 
ther Jure Divmo, or Jure Humano; if the ff , it muſt beproved our of the New 
T:flament;for there i is no conſequence frotn the Authority and Juriſdiction of the High 
Prieft under the Law to the Authority of B:ſLopr under the Goſpel, :and that is the 
tnoſt generally received Opinion among the Proteſtant-Divines, choſe at leaſt: who 
tave liſted themſelves undev the Bafiner of the Proteſtant Religion, i in its defence 2- 
painſtrhe exorbitant power and uſurpation of the Biſbop of Rome;vwho makes uſe of 
the ſame Argument for tie Authority of his Holinefs/ in Cathedra Becauſe whatſo- 
ever is alledged out of the O/d Tyſtament, is either part of the Moſaical method of 
_adminiſtring Juſtice, proper onely tothe Judaical wp or elſe belonging to 
the Temporal Conſtitution of the Kingdom of Iſvaet and Fadzh, which are no more . 
binding to us, than thoſe Laws of theirs whereby each manrrecovered his right and 
property” or than the Laws of the Syrans, or agy' other Nation were binding to 
the Jervs. 

Thoſe liiſtances that are given 8f is great zruſt repoſed a Honours conferred 
tipon,Sprritual perſons by o: ſian Princes, atter the firſt three Centuries, can prove 
no more, but rhat ſo was the Confltirution of the Government &f thoſe kingdoms s and 
it doth not follow that therefore ic maſt be ſo in allvther Kingdoms : for which caule* 
it is evident, that the firſt Four Chapters of rhe Gentlemans Book, are*alrogether 
impertinent, 

If che Spiritnal Lords ground not their Claim upen Divine Right, then if they 
have any at Lal it muſt be by Humane Inſt: tution : My buſineſs is not to exaniins 
whether ſuch 2h Inſtitution were good and reaſonable, or not { That | leave to the 
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monltrate theſe twothings ; 
1% That their Yoting in Capital Caſes is contrary to the intent and meaning of 
* Marna Charts. Cgils . , 
- 2. Tharit is cn_ tothe known practice of all Ages until this day. » . 
To fir ſhall prove from the Reaſon and Nature of the thing, and from Prece- 
ents. 
By the 29th of Magna Churta it is ordained, that, Nullus Liber homo capiatur wel 
. impriſonetur, Gr. aut ut.lagetur, aut exuterur, aut aliquo modo deſiruatur, nec ſuper 
eum ibimus, nec ſuper eum mittemus nſuper trgale judicium partum ſuorum, Sc. And 
accordingly the Precepr of the Lord High Steward to a Serjxant at Arms, -is to ſurt- 
mon, Tot & tales Dominos agytes, Ss proceres hujus Regni Angle predifti R. 
Comitus pares, Or. Co. 3. Inſt. 28. Whence ig is evident that every Judge muſt be 
a Peer (par) to the Priſoner ; and I'do think it a very egfie matter 'to prove that no 
Spiritual Lord as fuch , is Inveſted with that Party which is requiſite within the 
* intent of Magha charta, to conſtitute him a ſufficient Judge upon the life and death 
of a Temporal Lord : Before I enter updh the proof of thus, it will be neceſſary to ſay 
ſomething of the Nature of their Peerage. 
; Their Peeragedoth accrue either by the Inveſtiture of their Biſhopricks, 5pſo faFFo, 
or by their Summons to Parliament ; itis agreed by all Authors of greateſt Authori- 
ty, that they are Parliamentary Lords immediately by their laveſticure and InduQi- 
on into the Temporalitics, which arg held of rhe King per Baron:iam, and are 4 
re 
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. Him to ſerve in the Houſe of Lords ; 
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ſein Parliament, is undeniable: The 

heritable, bur ſo wasnot the laſt; bu, were wt (boa Peers, No of the ror 
arlamentim, ( always: x. 
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rioyot ctheirReyenue. Thus faich the Modus tenends F 
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&Þfor Authentiek.betore Mr, 7>ynne ) A gas my 
Comics Barones & corume pares [calicet il 
Comitarus exvegrry viz. Vagnts frods, 
wells minores Lazer ſunmoners debent, # vo _ > eſentia nert 
vip Rex (olebat talibug brewed miLene... So. that th HF rOWM? 
menores, becauſe of the Parity of their Revenue, wege called EY 
ehough the majores ought to be ſummoned de ; Which I 
mons to Paghament, Joth not ennobie the Part otherwiſe hg rence muſt fall 
to the ground.. The Roll of 18 E4.3. N.35. 1 Ars Cauſe of Sainmon® was de- 
clared in the preſence of the King and divers Lords there named & autres Barones, 
& Bannerettes. Chrualtets de Comes, Citizens © Buy 1-170 So 46'of Z7. 3: N7. 
the Roll is, Dahes, Exrls, Barons aug, Bannerets :: in many of the Parhament 
Rolls of EZ. z/ it occurs byte Prelates, Earls, Barons, and otbey Grandes ; 
which it is evident, ahat anciently there fare. "us the. Houſe of Lotds ſometimes ſore 
thar were under the Degree of a Baron, and they could not be Lords by lnhetirance, 
becauſe a Barony is the loweſt Degree of hab; Nobittty ; but they could riot be 
there preſent without their: Writs ; lt doth therefore follow, bn", mr with 


an Appearance in obedience to it, doth. not .Ennable the P 

ently the King by his Letters could have diſcharged , 

the Lower Houſe ; becaule;: if he, — 
is 


Rich.2. Rat. dorſo. Sir 'Tho.:. 
Surrey, and his Father and 
beter2 : the Kin 


Nos animadvertentes Fg beinſwods Barineretti ante bat "Tempora in Milites Cemi- 
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Holt, the words of which are the atuits ſervitice, | 
Gilettus © fidels Miles nefter Johannes de Bea ho- 
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1mpen ſag quempro Ioby temere po 

Fs nc non, Ofc. s TY | | 
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_ SE —_ = Patent, bec pri ko vga words of 

tion um foDannem COMM 7 burr s ; 

and ny: the Patent raving in the pret eff tewſt CT ns corn 

ration but only to Ret which was paſt : but hewwas not Created by 

before the Patent, becauſe i it is dated O.io.and he received ne Writ till the 


following # Wherefore. { that undoubted!y he was @ Baron before he received 
either Pact or Writ ; fo e Parent, which i Matter” of Record, ſaich, 7p ſims prefe- 
cimus ; it follows, that before this time a Baron hath been created without a Writ, , 
which could be no otherwiſe then by the performance of a Ceremony, ag Inveſttture 
of Robes, &&c. and this Patent was only an entring of the Creation, be:ng a 1ranſitory 
”_ upon Record. 
. Admitting that Barons have been creared by Writs{ yet Prelates are not crea- 

= Barons by their Writs, becauſe is a difference berween a Writ ſent to a per- 

ſon that hath no right ex de&#o juff111£10 demand it ; and a Writ ſent to one that 
. was 4 Lord of Parliament before, and ought de jure to have been ſummoned. The 

former,rogether with the perſons obedience, may perhaps make him a Baron : but the 
latter 1concerve doth not make any addition to, or wh ement of, their precedent 

Honour, but only ſummons them to exerciſe their Juriſdiction, and put that power, 

which they have in execution, and that is only reducere potentiam 1n attum, other- 
wiſe every would be newly created at every Parliament ; every one to whom 

the Honour is-entailed, would have a Fee-ſimple, for a Writ will make a man a Peer 

in Fee without the word. ( Heirs) and every Ford Biſhop, LyKeeper, L. Treaſurer, 

L. Privy Seal,would be as ſuch Tnheritable Peers, or at leaſt tor life, which are both 
falſe; tor after-Regradation their Peerage is ended : Wherefore it being certain that 
all the Lerds both Spiritual and Temporal ought to be ſummoned to gyery Parlia- 
ment, the Summons muſt of neceffiry þ have reipet to that Rzght which doth entitle 
them todemand them, 

The Inference which T draw- from all this, is, That the Lords Spiritual havin 
Peerage upon the accqunt of their Writs, cannot claim any ar all, except it be = 
Epiſcopatus, (that is) ratione rerrarum quas-tement per Baroniam. So that now 1 
come to the next point; vis. Whether ſuch whoſe Peerage is ratione tenwre, and 
dies either with the detergiigarion of his Eſtate in the Land, or rhe diſſolution of the 
Tenure, be a competent Judge of one whoſe blood is ennobled in caſe of life and 
AHeath, within the ping potion of Magna Charta,which enaQts that every one 
ſhall be tryed per Jegale j cpa pariom worum. The Negative | hope effeQtually to 
prove from cel following 

1. Every Peerage ought to be: meaſured and proportioned according to the 
limits 1c Box 'that ratrome-caus he is a Peer ;he that is a err, not only u 
the account of his Polf but alſo upon the account of the quality and n 
of his Blood, [bath a right of Judicatureand Legiſlation both in thoſe roms that re- 
gulate Mens Eſtates and P ies, and alſo in thoſsthings that. Toncern Life and 


Death:; buthe that hath no Peerage but what is predral or feudal, ind not per 
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enjo mer of every of thoſe Privi that are there | 
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py th lie, is-@ Point worth the Confideratien::.4 | 
thoſe are to-be Judges, who may be under the 2 
and when by their Judgment the-Prifoner can 1 what his Judges, if 
they be under his Cirtumſtances may loſe alſo ; hemay mat they will not give 
Judgment but upon Mature Deliberation, and that i0n.tharit may b& 
thoir own caſe will derer them from ge. «gainſt a man that is in- 
nocent, or got rently A exp hereasifa mans/ Life and Fortune, his Honour, 
the Inheritable Quality of his Name and and wharſ may 
be comtortable in rhis "World, were ble at the will and of 

ſons, who have not every of theſe themſelves, and con know not the 

e value and worth of them, nor the importance of the matter that is Judicially: 
before them ; it may be preſumed that they will not be ſo careful'and- concerned in 
the Cauſe; aad it is to be feared they will be too ready*to give/an! inconfiderate and 
raſh judgment. This 1 take to be the. onely beneſit-of of a'maa+ being tryed by his 
Peers, which is very ſignificantly exprelled in the Statute De Proditar:Ats 2.5 £9. 3. 


cap. 2. in theſe wordsg Et de ceo ſoit provablement attaint deiovers far > ents 
de lour conditioh, &c. But to apply this to our preſentdeſign, letrus what 2 
T al Lord lofeth by an Attainder ; Jn the firſt place he loſeth his Life, his Ftate 
real and perſonal: If that werg all, a Gentleman, might be. his-Peer ; but there is 

ſomething, more, he forfeirs hvs Nobilic s Which a ger nr by beg quite extin- 
iſlfdd-; the inheritable quality of bio his: ay rey Apes oaſeof Lords 
wo ſelves. ſuffer with him, for On evers. _ forfeits 
Capacity, .and if he be; as. ſuch, 
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he is no Pecr,;. if CE IINEOOn ie cect 
a as cerage is in go 
danger chrough his Attainder ; the-ſnectſlion. (: ed to be as tender 
ofas a Natural _ 4s of his Poſterity) another hr 3-fag.his Reerage,to- 
with all his Poſterity-and one cur he 'is a Fexr,go t0:the\Gucedllor 
ithout any eb were (lee Stomſrd 187.6. and ſo the Houſe of Lords, loſe 
ver a Member ; How ther) can ing! no Nobili a which 'rhey \cen- loſe, 
pd epaiee uently 7 no bing Gents dc or condo, be fit ſ up! upon the Lafe and 
at qble-men ? caQ. more be expadted-from 

Ng pe m honeſt ab ial Frets. IEt {4d — 
IFt leaſe, let. any © vieleor Maintainers ended Tem- - 
gora/{y-ien ama) Jeridlichons ive 2-rational account, - wherein /the Toa wr of-2 
mans being tryed by his Peert, doth conſiſt ; and let him make appear that.the Lords 
Temporal are ariy Sharers of this Priviledge when _ are tryed by hes and re 
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C{r 0%). | | 
give me lcave to conclue; that this Juriſdiction! 
re = gre hr uy Gherts, and therefore a vis 


fad bar il ce; be ml 


cp adaros 10 eſlabertcs of 


of 


-3:: The Biſhops arc not Peers in that | ion'is above ſtated in, Becauſe 
th mſelves be tryed by Peers in Farhamert : If their Parity be not 
ſufficient ro-Entirle them to- d a'TryatF byTemporal Lords, then they cannot 
be Pects; fo as To'be Jadges upon the Tryal of Temporal Lords : bur it they be re. 
ally @eeri/to all intents and then we charge all our Anceſtors with a groſs 
Vio!arianth#i s by. aCharra ; for every Biſhop is 


ought of Kight to have the benefit of a Sub- 
Peers :*But ſecing by rhe conſtant practiſe in 
ot ambitious Prelates, and the 


by his 


without re [l of 
their Clatnoars for * breach of Charta;'of their Contentions with their Liege 
Lord and Sovereign in-things that were againſt tlie known and eſtabliſhed Laws of 
the Kingdom, tendin ik Gninotion inution ot the Kings Fayogartive, the hindring*of 
theExecurtion,of -upon MalefaQors, and the difpotieſſing and in juvious Expul- 
Gon: of the Subject from hisjuſt and hereditary Right, where they had no reaſon in 
the workdifor-ig, 'onely that they were inflamed with indigration, that the Native 
Courage and inbred «Generoſity of Mind that was in our Anceſtors, ' not induring 
themſelves tobe trod upon, nor their Necks to be laid under a Yoke of Tyranny 
and Uurpation;' did obſtrut the unſufferable growth of-thar Power and Dominion 
which - their own Pride and Ambition, together with the example and ſucceſs of 
their Brethren-ig' other Countries, had ſpurr'd them on to. Theſe things are well 
enough knoSn to all people, whoſe Eyes are opened, "and therefore [ ſhall not inſiſt 
upon them-; but ſhall prove that Biſhops _ notto be rryed b SE. Lords : 
and-for that [ Wave-the Suffrage of all Learned men , My Lord Coke in the This In- 
ſtirures, Fal. 30/is'expreſs in the Point, - Spiritual Lords {hall not be tryed by Per x. 
& .unf ord in his Pleasof the Crown,/L16. 3. cap. 1, DegIriat per les Pere, faith, Thar 
the Statute of* Eg and zo H. 6. cap. gy. Which gives Dutchelles, Caun- 
teiles, and the ſame Priviledge that their Husbands have ; Nad eff* m:[e 
1m ure tox r aun Fvoeſque on Abbe "gue ils mjoient be noſme des Seignior 
db Park ment; "car its. nont cel noſe d' Fueſyne ow Abbe ratione Nobihitatis ſed ra- 
r1one offireiine ont liey' tn Parkement in reſpet# de lour Nobriitig, ejus in reſpet? de 


lour poſſeſſion, Sc. Fauncirent Bqrones annexes a tour Dignitzes © accordant a ceo 14 
44d droersÞreſidenrgdom I um fuit in t ke Roy H.$. &c. Of the ſame Opinion, 


RE fame Reaſon _ ENegoin "ſupra ; We ont = agreed by Juſtice 
dderizge, pag 5 9,1 1%. 2 ſynge in his ancient ing Parkaments, 
pd AbFhe Bookrtich Labovecited, Br. Tit. Enqueſt 99. 27 H.8. in the Biſho 
otR w's Cafe; it is refolved; That when aiBr/bop is'ts betryed for Treaſon, þ 


is not {ary thar he have ts in his Jury,a/though he ſhall have that Privi- 

eq Tryal torhis Land kick ts e is more for the Privi- 
ledge of the Landsand Poſeflions of &," then the Perſon of the Biſhop: 
as you-niayfurther ſevifyou compare this Book with Plowd. : 17. Br. Tit Tryal 142. 


and Fitz. Cap 11 5. And I dare affirm there is: not any one woe or Antiquary of 
Notethardiſagrecs' from: this: But before 1 go from this, 1 ſhall trengrhen theſe Au- 
thorities by Precedents. | v . 

I ſhall 


C7) 
I ſhall begin with AZam de Orletop, or Tarleton 


Biſhop of Hereford, 
17 of Fd. wagaecuſed whxlehe was ſitting in Fame Coons ie 


Mortomer Earl of March, and aiding him with Rebellioq 
whereupon he was orderedto the Brrof the Hut of Lords ; he no Anſwer R 


thoſe Crimes chat were laid to his" gharge',” t he was to their h- 
* biſhop of Canterbury, who was his dire& Judge the Pope, and without his leave 
an the conſent of his Fellow*Biſhoys he pony not anſwer : Now: the Sta. 
_ turcof Articuli Cer: __ hat darts re bight 
years before this, yer the reſt of the nedfobſerta.the tu- 
mility, Obedience, and LpygleySf Fr A 


thr dence imthe pref = Ki 
and*deliver him ro the Archbiſhop : 


Baker 124- 
ESE Ss 
w 


teh-e, and gave lpocy | Order to F ich was done, 
and was reigned gl an Indictment at inenBrach-Bar and upon the Que- 
ftion, How he will be tryed? He'faid, Qu ma ters Ef Ep: hors ego Vo- 


lam attm Dri & Summ: Pontifices,& 
ado ardua tft-quod ipſe non debet 1n 


ſpon dere nec 194 Err ablene heir H 


G Sant Ecch £. Here- 


he ſhould be aded ; for in this Caſgbei 
gation, Sge the cord: of is pang. H 


3: Inft. 30. Fuller's 'Ch. Hit. fol.toy. Tho. Pinto 


ey ſed, 
what Induſtry every Stone was turned by y che Cle, to keep the Biſhop from the 
Jaſtice of the Nation ; and is it ro be ſuppoſed; rhar they would wave their Jus Pa- 
ritatts, if they had it ? We have a world of Comphiats''in Walſingham, and other 
old Monks, againſt the whole Proceeding, but not one&'aword of =y injury done to 


their Pecrage. 2 chad. L; 


The next Precedent is in TYi#.30 E. 3. Rot.1 1. John de The Brother.to Thomas, Hen 
Biſhop of £/y, was Indidted in Fari:ngron, that he divers others, per afſen ſum 
& procurationem Fpiſcopt a4; 8E. F Die Lun Teftum Santt 15> og? 
the Houſe of the Lady War, at in Comimtat. prediiteys 
fr edi Tho. F piſcopus ſcerens —_— cndefn per nat 17 ſrtetes ſuos eſſe 1 
(Famgdi os ſerviemerapudSom O It was 
found before the Juſtices and pn na 29E. 3: F faid de (ſenſu 
of rhe Murder of one W:ll;am- Holme, .flain by Ralph Careleſſe —_ Lalor Ripton, 

called kirle Watt, upon Malice conceived againit Holme, © ry he- followed the 
_—_— the Lad ty Lady Wake ; the —_ were attainted by Owtlawry, the Biſbop was 


? Hountwered, 
nin hun profu prin hic 


0 VIE. Vener Foo 257 
[ponders mon Sem,” 6/4 A 
ped grams ret Veritas a per ing fit ronem Patrie pr _ 
mg &e, Jarat' trial, 8c; drown [i 


Sacrament um. 
in nullo —— ; ſed dren neem | 
emtes r avit (c:iens ipſos fe Et 
Grabs is Cer petit ip ſums t Membrun Eccle fue febi 
cuſtodrend” prout decer. Hereisa Biſhop Indicted, Arraigned , | 
Jury, and Convidted as accelory ro ſeverat-Felonies, as burning of a Houſe; and 
killing a Man, both before and after the Felonies committed : And it is obſervable, 


the Jurors were trycd asappears by this Record, and that proves the Biltop _ = 


% Gw 
EE 


very ftrange” that they ſhould pro- 
Realm; over whom they had -no Juriſditton, / 
Clergy were the met: about Court ; 
Dp erbury, llor ; William 
, Keeger of the Privy Seal 5 David Wil- 
olls ; ren beneficed Prieſts, Maſters of the 


bendary of S.'Marfins, Clerk of the 
Stephens, Treaſurer of the Kings Houſe; Snatch Parſon of Oundell, Maſter of 
the Kings Wardrobe ; ' Joby nham Parſon of fanton, one. of the Chiam- 
berlains of rhe Exchequer ; John Parſon of Haz wich, Surveyor and Con- 
troller of the Kings Works ; Thomas Br#ttingham Parſon of Arby, Treaſurer - to. the - 
King for the of Gu:iſnes, and the Marches of Cahice ; Jobs Troys a Prieſt; Trea- 
ſurer of Trelind. Theſe | haye ſpecified here, becauſe when any Examples are put 
of Juſtice had againſt Eccleſiaſtical MalcfaRors, there are a fort —_ who pre- 
ſently cry out, wings were thipt : They were under contempt and hated by the 
Laity, &c, But what Credit is to be given to them, maybe gathered from what hath 
been ſaid. '/ 0 Amy 

Thomas Merkes Biſhop of Carlifle, was in the 2 H. 4. Indifted of Confpiring with 
Holland Earl of Kent, and the of Exceter and Surrey, and the Duke of Au- 
merle, Montacute Earl of Salybury , Earl of GhoceFer, and others, to kill 
the King : he was theretpon-Arrai before Thomas Earl of Warwick, and other 

, 
the 


Juſtices of Oyer and 7: in Middleſex, and T a Common Jury, and 
found Guilty ; afcerwatts che\ Reeord _ removed ayes, Kings Bench, and the Bi- 
t. unto the -and afterward he is brought to rhe Bar, and being 
asked, if he had any thing to ſhew why Judgment ſhould not be given on him, he 
pleads his Pardon; 'and it is allowed : See the Record of bus Attainder, Hill. 2 H. 4. 
Coram Rege, Rot:6, Co.2. Inſi.636. y. Inſt.z0. 
+But to come ſomewhatneafer our times ; F:/ſber Biſhop of Rochefter is Indicted, 
Arraigned, andTryed by a; Common Jury, for ſpeaking Treaſonable Words zgainſt 
an Act of Parhament madethe 26 of H. $8. making the'King Head of the Church, and 
aboliſhing the Authority of the Pope of Rome ; and Was Condemned at the Kings 
Bench, and Executed, Br. Ti, fryat 142. aqueſt 99. 27 H.8. 

Theft that] ſhall name, is that Holy and Renowned Martyr, Archbiſhop Graz- 
mer, who was Tryed with Lady Jaxe Gray, and her Husband Lord Gui/ford, and 
two younger Sons of the Duke of Nort humberlind, Ambroſe and , at Guild- 
Hall, betcre the Lord Mayor and Judges, the Third Day 'of Nov. inthe Firſt Year of 
Queen Mary's Reign, 1553. Where they were all found: Guilry, and Condemed of 
High Treaſon.” | of theſe were — Judgment, .cxcept Lady Fane 
Gray and her Husband , 'who - 2204 tage of her Father the Duke of 
Suffolk, in joyaing vwith, Sir | to oppoſe. King Ph:lip's Landing, were ' 
Executed in the / the 12th of Febr. ing': On the zoth of April following, 
Cratmeyr, Ridley, atid Latimer, were adjudged Hereticks at Oxford, and Degraded 
by Commilſſioh from the Pope,"and a little after Cardinal Poole ſacceded Cranmer, 
who was burnt as a. ick 14th of Febr..1556. Allthis is knowrf to thoſe that are 
acquainted with the: jons of thoſe t1mes ; and therefore it is evident-both 
fromthe Authority. of Learned Men, andthe Practice: of all Ages in all times, that 
Biſhops have»been.Tryed by C Juries: And fure it was not without ground 
that 10 'Grave and Jadicious art Author as Camden, ſhould ſay, That the Spirityal Lords 
. that Temporal Lords do, ſaving only the buſineſs of Tryal 

y'Peers;' © #1) {9/9 Ws. tri t; | 
' Having thus|proved what I before afſetted concerning the Tryal of Lords Spiritual ; 
I ſhall in the next place conſider the Anfwers that are generally made to thele Argu- 
ments and Authorities. Thoſe I obſerve tobe principally rwo : They 
: I, 


— 


demned to die upon the Verdi& of T 


(£9) 
they }- it Was notifor want of Peer at L wr 


by the very Records, that 1 viledg 
Hereford, is a thing taken notice of ing ſpecial manner by all thg.moſt F ous Hi 
ſtorians of this Nation; and it x renrrs þ that, about Fourteen amous mo 
with their Crofles erected to the place of ] | all —_—_ = 
communication that offered-to oppoſe: them un that which they int 3 and yer 
we'tind thathe was not delivered nll after he,was-found- Guilty: And it's maniteſt 
from- all the other Precedents, that were fi , 4nd moſt-of them Con. 
e Lay-men. \ But asto-the bulineſs) of De- 

—_ you may obſerve, that tthe whole Records they are named 

iſhops, as Fpiſcopus Herefor denſis,” Ekimſis aud 'Roffen for, which. could not 'be if 
they were ' ; for then theſe Titles were not r tions in Law. 
And although it being evident that ſo-1t was: de fatfo, is a ſufficient Anſwer to the 
ObjeRtions ; yet for more abundant fatisfaRion, 1 ſhall be ſomewhat more large in 
this, and ſhall ſhew that ſo it ought to-be de jure; >. | _ 

In handling this Point, 1 thall conſider theſe following Particulars: + 
1. To whom this Privilegrum Clericate, or Exemption from Temporal Juriſdi 

ion, ought to have been allowed ? , _ 
- 2. 1 ſhall conſider ſomewhar of the Nature of this Exemption and Immunity, and 
how far they were exempted from Secular Pqwer. 3:67 210 | 
* 3. 1 ſhall examine in whar Caſes it was allowed, and-in what, fot. ' 


4. At what tune. Fa | : - 
5. Upon what account it was that Clergy-men were delivered'to their Ordinaries 
'in thoſe Caſes where the benefit of Clergy was not allowed. | * 

And laſtly, 1 ſhall ſhew at what time regularly they were aded. 

L.- As for rhe firſt, It was generally allowed to all within oly Orders, whether 
Secular, or Regular, and in an equal Degree to all ſuch, not reſpeQing Superiority, 
or Inferiority : The poor Country-Parſoa had as good'and as large a Right 10 it, as 
my Lord Biſhop., This is proved, firſt, From the Canons-that gave this [mmunity ; 


' the firſt (1 think ) were made by Pope Gare, and thoſe run ; Clericus coram Tim 


dice Seculari Judicari non debet nec aliquid contra ipſum fiert, per quod ad Pericu- 
Jum mortis vel ad mutilationem membrorum valeat pervenrs, &c. See Linwgod Tit, 
de foro compet. c, contingit. Polichro. kb... c. 2.4. of Pope Gaius, and Onuphrits i ' 
his Comment upon Platina, in the life of that Pope.” Theretqre ſeeing he cannot take 
any advantage of theſe Canons, i as Clericus, and muſt claim it by the fame 
Name that inferiour Prieſtsdo, he muſt have it in the ſame] - But that which 
is a great deal ſtronger than the ConſtruQion of Canons, is the Confirmation thax is 
made by our Acts of Parliament ; this Priviledge is grantedto all that are C/erici, or 
Clerks in French, and C in Engliſh; andto all ſuch indefinitely withoyr di- 
ſtinion, or reſpe of the {everal Ranks and Degrees of men within Holy Orders ; 
So you will find it- in Mariebridgec. 28. Weſt. 1. c.2. Avt. Clerac.t5. 25 E.3.c4,8 5. 
4 Pl 4- C. 3-and the reſt.  Sothat without all queſtion, a Biſhop can pretend to no 
more Priviledge than any other Clerk caſa qua ſupra. This I thought fit to obſerve 
firſt, becauſe that every Authority and Precedent that I ſhall bring of an inferiour 
Prieſt, is as ſtrong for my e, as if itwere ofa Biſhop. ou | 

[[. As for the d Point, | ſhall not need to be very, large upon it, bat ſhall ob- 
ſerve” one thing which will be ſerviceable —_ reſent purpoſe, and that is this: 
That every Temporal Magiſtrate and. Judge of hath, and in all times 


ever had, by the Law, Juriſdiction over 7 avs Subject ur the fame. ree 
of 


(1) 
was reſident within-the Verge and local extont of his. Juriſdiction : 
thority of his being Univerſal, he was never bound to take notice 
particular Orders and Societies of Men, if 


they then mum F- of it; m_w hs emp Poopeloracs 
Clert Was no ate exemption | Authority, ſo as to e all P 
| ca a Secular Judge, to be Coram new Fudice : but the ha ps jr hg 


| it was, that when any Clergy-man was Arraigned as a MalcfaQtor before a Secular 

Judge,then in ſome Caſes, betore he \ niſhment that was due by Law, he 
was delivered to his Ordinary to make his. Purgation ; if he could, then his Ordinary 
diſcharged him ;*bpt if be could ' nor, then he was and ſent back to the 
T Maoif 


to the ſe 
Fe Dr. Ridley 


ny yy 8 
 Cogrph; of 


to the 


ſaith p. 
Tempo 


eat ma 
Eagoris never were in force in Eag/and they were voluntarily. re- 


| r.. And that 
by the Law of England the Proceedings againſt Eccleſiaſtical Perſons before a Secular 
Judge, tare not coram non udice, 1 prove by theſe Caſes: An A of Robbery 
Was , who was tryed and acquitted ; upon this the Abbot and 
the Monk brought a Wric of Confpiracy againſt divers who PIFoneer and abetted the 
faid Appeal: w ryal ; but the Abbot and 
Monk get a Verdi 


had pot indicted of Felony, and had confeſſed the Fain Court, he could = have 
had the benefit of his Clergy, becauſe theend of granting it, was, that he mi,zhr make 
his Purgation before the Spiritual e, but that he could not aftcr he had cogfeſ- 
' fed the Fat in Court. Co. ubs ſupra, Stamford 12 4. 0 ER Confeſſion coram now 

Fudite is concluſive. All which dath evidently prove, That the allowance of thoſe 
Canons which gave the firſt -birth to this Immunity, did not trench to the prejudice 
of Temporal Judges, ſo as to bar them of that Juriſdition which they have over 
every. SubjeR by the Common Law : And the Nature of it will further appear, if 
we take into conſideration the Third Particular, which is this : 

11, 1n what Caſes the benefit of Clergy was allowable, and in what not 5; This 
Immunity was allowed in England long before any Statute was made for its confir- 
mation ; it was allowed onely in fuch caſes as were judged reaſonable, but never in 
full ſatisfaQtion to the demands.of the Clergy : Kelbaway.7 H.$. 181. 6, But the 
Clergy ( as their Cuſtom then was ) were willing to improve any Conceſſion to their 
beſt advantage, according tothe common Proverb, Whes =y bad got an Inch, they 
would take an El}, And to thar end did with a great deal of fervency and zral ( no 
doubt ) infiſt their Priviledge as an abſolute Exemption from all Temporal Ju- 
riſdition, to all intents and purpoſes, extending to all Crimes aad Offences what- 
ſoever, and rhundring our Excommtunications , and ſuch like MalediQtions, force] 
ſome people for quietneſs ſake ro comply with them, ( as appears by Bratton, 
hb, 


(n) 


Dm Pets STi: 


= 
a 

but Animoſities, "rey Rev 

of times, —_— time 


rhe and o 
nications, on rhe one iſing , 
on the other fide, were the Ip $44 
in thoſe days : Thefe Differences fr 
or renee 41 


the Fewds weak ford | ibs diet by A 
of Parliament : And t ſhall by the Pe old Sthrcees, and aches Fro: 
_— give ea tiny Anſer tothe Queſtion. 


.isv PR Clericale was nevet allowed to atly cha 
owe Goiley of (imes Lf Majeſ ats + The firſt Statute that we find 
Printed Sepnites, which oh dee Tho 1 4 Weſim. 1. c. 2. which is d 
rive of the Common" Law by the of g e Statute , 
flom avant ces beures uſe, bat faith not not _ —_ of Iri 
viledge in Caſes of Felony, $7 Clearke ſoit pre 
Statute being in the tive, hull nel #4. 


te Cite 


Complaints, and among the reſt, complain thar 
of Death upon men within Holy Orders, and claim their Priviledge abſolutely and 
rally*in Articles ſeveral, which they preſented to the King in Parliament... To 
this they receive Anſwer by the Statute cemmonly called Articuli Cler?y in theſe 
words : Clericas ad Eccleſium confugiens Felonjay pro Immunitate Eccleſiaftica o6- 
tinenda &c. gaudebit Libertate Eccleſea ica, juxta ilem conſuet —— 
hbatenus uſitatam. This being an Anſwer much like the former, did oor fi 
_— their Deflires, expreſſing only _—_ nor on the —— ſide did it hinder the 
al Judges from proceeding againſt them, as againſt Lay-men in Caſes of 
Treafon as they had done ways before : Wherefore they e « afterwards, VIS. i 
arthof'B; pocAgrmrta CR that the Kings fangs Judges had given ] 
ot High Ticaſon againſt Houby and C:6thorp, Prieſts, and ſeveral other R | 
Perſons, wh . were Hanged, Drawn and BE the rs | 
of the Church, 0 this they have 8 dire Antwer by the Statutes of 25 E. 3. 
C4, 5. Whereby ( reciting their int) it is and Declared, t t all 
-men Convidted for Treaſon or Felony againſt any other Perſon than the Kings 
Majeſty, ſhall enjoy the Liberties of the Holy Church, &c. and from henceforward 
( but never before ) the benefit of Clans was allowed in Petit Treaſon, till by 23, 
& 25, & 32 H.$. it was taken away ; but High Treaſon is excepted out of that Sta- 
rute of E, 3. and therefore was ever fince puniſhed without the allowance of Clergy 
as it was before : And accordingly the Abbot of Miſenden was Candemned tobe Yan- 
ged, Drawn and Quartered, Pro contra fattjone & reſeftione Iegalu monet 4 Anghie, 
Mich: coram Rege 31 E. 3. Rot. 55. Andit is taken for a Gener poo eB 4pek 3 
coram Rege, Rot. 177+ uw} wen ium Clericale non compet m_—__ equitants 
cum Arms, &c. Thus I have nt t in the Caſes of Orleton, hes. er, arid 
(+ anmer, the benefit of Clergy could not be allowed by the Law of England, they 
being Caſes of High Treaſon. 
But in Caſes of Felony, the benefit of Cletgy was always allowed, till it was taketi 
away in Ciſcs of Murder ex malitia precegitata; Poyſoning, Burglary, Robbery, &c. 


by 


by the 1 & 6 dw. 6, cap.12. & cap. 10. This 1 ic 
IV.” The Fourth Queſtion, mined. I coceng he Clergy 


or demanded ? comes tobe of the common practice 
before and after the Statute 'of eftm, 1. wa ed; na 
Convidtion, and thetefore they Hog ulter it-before : My Rea- 
ſon is, becauſe the Statute of thus; SE 4 priſe i logs xette - fe- 
. lony, © {6 il ſoit oy, > Or dindrig al Fre jotony privileage de 
Sams EccÞP ce. e be cuſlom vant Th Senn no new 
Priviledge, but Salt only thy f the time of 
allowing the RI, the wor | "pom that it is very 
bend if brarnins. th | then 'daly the State refers it ro.the Ci 
the form bag the Provide ef the Holy Church is to be allowed ſo. 
lnfile ke caſt on He all the did aftgr-chis ry, 
that they would not deliver any To's 7 till he was firſt Indicted, 
alſo TG Attaigned, and till it was Inquired by.an upon his Arraign- 
ment,, whether he,were OR or not Gui 43.1 if not Guilty, he was diſcharged 


;and Chatrrt, Lands and Tenements 
AG $o ſaith ona gy: ape! F.11. 
/ 


Bet een Top 


t per F Or 
(ns wm ng donque 
Abby erroient taxes, © ſes terres 


ah al Ordinarie, Aloo ſame ou 29-0624 


Statute appoinss\ the axis t Cuſtom to be obſerved, and there were none. that knew 
ancicar Cuſto as the os of thoſe rimes'; and therefore this determi- 
nation of the Judg 4 either accarding to the Cuſtom 4tiast ſes hewres uſe (as the 
Statute ſpeaks ) or elſe it was not according to Law : but that is abſurd, eſpecially 
ſeeing it was nor only 6ne reſolution, but the conſtant Foe ever ſince}; for inthe 
Record of all Indiqtmenrs of Clergy-men, if they refuſed ra anſwer, but pleaded their 
Priviltergm Clerucale, and were demanged by their Ordinary ; the Record is entred_ 
— Sed ut ſcigtur quals e liberari deberat, (i. Whether Guilty or not Guilty) ,:ngqur- 
ratur inde rei veritas per patriam. And in the Year-Books we, have 
Fes. Tit. copl4r7. 'muiritades of Caſes that do prove it, as you may ce in the Margent ; ; 
= pt _ *-3*- . the fameis proved by the fore-mentioned Record of the Biſhop of EZ 
30 E.;. And there is a like Caſe,” 40 E. 3. Fitz. Tit, Cor. 91. And ho 
. Starute of 25 E. 3.c. 4, faith expreſly, That all Clergy- men Convi&t of Treaſog and 
Felony,tSc. Which intimates that Clergy was not to be allowed till after Conviction. 
And ſo. { have anſwered whar ever they can objet againſt the above-cited Authorities 
and Precedents from the benefit of Clergy ; and therefore ſhall now briefly conſider 
the two haft Particulars, 

V. In the filth place'Tam to confider, what account it was that Clergy-men 
were delivered to their Ordinaries,in.thoſe Caſes where the benefit of Clergy was not 
allowed: The delivering of a Clerk Convict to bis Ordinaty, could be only for theſe 
_ either that he mighr make his Pargation before his Spiritual Judge, or that the 

inary might Degt ads him, and then deliver him over tothe Secular Power, to be 
nies ding SEG 6 Lay-rhan, leſt Scandal and 'Indignity ſhould be put 
6h the Church : The former 1s onely -in Caſes whete Clergy is allowed ; for 
where there-is no. Clergy, _ there cat be no Purgation.; The latter is, where 
no Clergy can be allowed. : The former is & Jure ,, and cannot be denied, | F 
do not mean 'Jure  Catonico , "bar is a Cuſtom which bath been allowed time 
out of mind, and confirmed by ſeveral Acts of Parliament z and for that 'reaſon on- 
ly, 1 fay, it is'de Jure. The latter is , ds Gratia, and Arbitrary ; for 
= Il our | Jadg es have had ſuch 'an Honour and Eſteem for the Di y of a 
Prieſt, thas they uſually did deliver them to the Biſhop to be Beaded: 


pefor the Senxence of Law was executed upon them. $0 it 15 in all Caſes of High 
rea- 


CY) 
Treaſon, for there being no room for Purgation, the J are not at all obliged to 
deliver him, but out of favour they were wont-ro db it, ro the end he might | be De- 


Jed; and if that Cuſtorn were ſtill obſerved, thers-were no —_ barm/wit: yer 


i Trin.2 4. HS. in prlomems Reports wehave « Caſc-of one. 
who was * Convidted at tie Gaol-delivery-of _ wn 
and by 'the Reſolution of aMt the Judges, they 


Mo s.Prieſt, 


tore any Degradation,and te wereceardinghy Fnoeoned in in ences Dath - 1-wroenh = ; 
a Record upon the Parhament, Roll 21 "> pooh 91 i nt Sat he 'that one Walter, 


| Seal ; but' the Record faith, 


ds Rerton was roy deem 
Our convitful* 
n2, &c. deg 


perget 

a hiydtrf7 + pens 
it evident that it was ro the 
is with a Swbpena, which can be underſtood 0 


ver him. 

"VL As tothe laſt point, at what time ne Dat, may be deter- 
mined partly from w Rd form hey ough on 
'o Srovent that Scandal and Irreverence which Ahrrvys want 
honourable Profeſſion, which all ſober and rrue Chriſtians are very tender of} = 
certainly there cannot regularly be any' Deprivation-or before Convi- 
Qion 3 tor no Clerk can be Deprived-or Degraded cFanpBentioan Dignity, except 
upon full Fvidence hop be uennt ——- Clerk profiler ſach a:perſon enjoy» 

it, And as « Bi cannot a Ae, Foun there be ſpecial 
_ for it, 45 er1minoſus, &e. ſo neither can he deprive one 


without ſpecial cauſe; and in a nn | 


pleaded, becauſe it is Traverſable, Co; bbb. 5.2; part fob. 58. Specits. Cale. 
then that any Eccleſiaſtical Perſon is Arreſted-for Treaſon, the Ordinary cannot de+ 
pe him, except he firſt paſs Sentenee- him, that he is crimumoſus ; but he can» 


not paſs Sentence of vation upon him, while tie is under the Cuſtody: of the 
Temporal Magiſtrate, and before he is delivered to him; for i it is the _ piece 
of Injuſtice in the World, to Condemn a man before he be heard: our. Law. al- 
lows that in caſe of Oarlawry, but that is when he may 2 yer afterFive 


ſolemn Prbclamations, will not ; bur it is againſt the url th Rexfon, * the Laws 
of all Nations, ro Condemn a man that is abſent, when at the ſame time they know 
he cannot a r ; and therefore no Clerk can be deprived till he be delivered 
the Temporal: Judge : and | have already proved that there can 'be-no 
afrer Convition ; fo that it doth neceſlarily follow,-that there can be n6 Deine 
cion till afrer ConviQtion ; and for furcher confirmarion, fee Ridley, ub: ſupra, Bra- 
Fon. lib.z. fol 17. Clericus, Or dinario traditas ff in frrgatione defecerit, drgrada- 
ri wc. keta h1b.6.c.36. Drgradave poteſt Eprſcopus crimmunm convittos. Where- 

pears, firſt, That 'before Degradation, they moſt be allowed the benefit of ma- 
<o Tet ir Purgation, if t _— have not except ns ent ary 

are Condemned. 21 muſt be 7raditsi or Convitti 
e Caſe of a Biſhop eons pa rallel tothe Caſe of any\other Clerk ; for the 

Patron of all the Arcorercts s ard Bi s of England, being all of his 
and his Progenitors Foundation :®They muſt either therefore be ve or Eligh 
ble ; before King John's time they were Donative; per traditionem Annuli & Paſto- 
ral baculi : But he by his Charter 15. Jaws Anno Regni 17. granted that they ſhould 
be Eligible, and rheretore were madeto be in'the nature of Advowlons preſentable : 
when therefore the King did nominate or preſent fych a perſon tothe Biſboprick, that 
perſon could nor bo refoſed without ſome- ſpecial cauſe of-refuſal; but if it did ap- 
pear that he was cither Infamous, Irreli , Schiſmatick , Heretlck, Mliedorrt, 
Infidel, mere /aicns, &c, 1 conceive he might well be refuſed ; or elſe to what 
poſe itſued forth the Conge d'eflrer ? Wide King Johe's making them 
dls? Aad therefore'"there beiagrthe ſame andLaw of Degradation or Depriv 


" 
- 


(u4) 


tidh after actual Inveſtiture, «that is of refuſal before : 1 infer there can be 


Deprivation of a Bi without Cauſe, and that Cauſe cannot be adjudged to be in 
al- 


him before he be and have the Juſtice to defend:himſelf as well as he can, 
lowed him ; and conſequently no Deprivation till after delivery out of the hands of 


plained 
_ tothe 
ſome 1 


eq agna Charta : It doth natural- 
ight to claim any Juriſc or Right of Judicature 


Baniſhmeat, or Impriſonment, by the Judgment of thoſe who are not his P 
contrary tothe Fundamental Laws of England, and the Liberties of every Subjece 


And thus I conclude the firſt Point. Martel” | 
The ſecond Point that I offered to de is, That the Buhops Votings in Ca- 
ice of all Ages udtill this day. 


ital Caſes, is contrary to 
F' Inthe firſt place; Let us ine-how it was before the Reign of Henry the Second : 
It'muſt not be expeded that this ſhould be ed from the and Journals 
pon the Parliament Rolls, for their Anti will not reach fo high as to do any 
conſiderable Service inthis matter ; but I ſhall give the ſame proof for this, that any 
cnpen glew-peWiyals by Juyies:betame- Mages Chas > Pau by an Aft of Peelin: 
ment making ition of ſeveral ancient beyond the Memory 
will be ent Evidence : The Statute. 


* eurie Regis cum [ar 
eerie. Here is their Jaritlicicn exprelly limited, that it ſhall not extend ad di« 
mini ionem membrorum vel ad mortem. And this Ad of Parliament is declarative 
of the Common Law, as a the Preamble, and the conſtruction of moſt Au- 
thors that mention it. 1s t©s ( faith —nm/—tve i ) certain Recapitulations are made 
> hos Kings Prerogatrve and by Peoples Right, then ſought 10 be 5 uedty ihe 
ope and by Clergy. So faith my Lord Cook, 2. Inſt.63 1. and Selden, Tithes of , 
582. Secing theretore there can be no time aſſigned when this ancient Cuſtom which 
is here recapitulated, was-not, conſequently this limitation muſt be ſu to be as 
ancient as their ſirting in the Houſe of Lords : But to prove that this Conſtitution of 
Clarendos ( as fome call it) is an Act of Parliament ; Matthew Pars faith, Pre- 
ſemibus etiam Archiepiſcops, i, Abbatibus, Prioribus, Commrbus, Bavoni- 
bus & Proceribus Regni. Roger of Hoveden ſaith exprelly, that Clerus + P 
Regni were then aſſembled, and ſo mentions it as a tull Parlianent. Goldaſius Con- 
fit. Imper. Tom.3. 347. ſaith, There were added t# the Clergy, Nobilaores & Anti- 
quiores Regni. Fitz calls it, Gezerale Concilizm. And laſtly, our Com- 
mon Lawyers do take it ted and undiſputable. My Lord Cook in 2. Inf. 631, 
and 638, calls it, The great Parliament that was beld ai Clarendon : So Bratton, 
Hb. 3.f. 136. And this very Article above-mentioned is in all the ſaid Authors ; and 
likewiſe in Roger of Wendover: but that which is moſt conſiderable, is, that we have 
Gervaſins Dorobernienſis, an Author that lived in that Age, and a Perſon within Ho- 


ly Orders too, reckoning this very Article among the Laws that were made at thar . 


Parliament, in the 68. Page of his Book, But admitting it were no Parliament, bur 
only a great Councel of Peers ; yetthatis as well for my purpoſe, becauſe that the 
Pro. 


upon the.Li a Lord ; for otherwiſe he: might ſuffer Dear. 


———_ —.... 
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Proceedings of ſuch — ." and therefore « Recognition 
or Declaration of ancient Coſtoms, and of the Common Law made 6 Rocagtipic 

is as undeniable proof, as if it FEvines. and Bk nor Pens for the "09 ee 
fuch an AR is oply.in point of Evidence, and doth not Ena&t or Conſti _=_ new 
Law. Bur. as there is no queſtion bur that it is an Act of Parliament, the Afembly 
being 4 Generale, or Commune Concilinm, which is always underſtood of the Pars 
liaments Co. Inſt, 110.2. So it can be proved this Statute was repealed, | 
have made gaod my Alſertion, without ſaying. meeppior ſor acpmireing that it had nor 


been ſo fi praftiſed,as 1 in his proper þl it was;yer ſtill 
it is as of roi Law : for no Statute Jo Tis We by few , Co. Ga. InfF. 


1 Common Law, or 
\; Gr his tatute we find eo paris Cuſtoms, my for lai wh & 4 Haveden a 
y rode erg Ordained in a Councel at -man 


cium, &c. and he that did, was to Fab of his Dignity and 
_ 


That theſe Cogſtitutions were punually obſerved in after Ages, is the next ing 
t&be. proved: And the firſt that I ſhall mention, is.the Judgment the , 
cers,15 E. 2, The Lords Spiritual did withdraw, as.in. right they: ai 
cers. were men that were great Favourites of that ; for had hicroed & 
ter Gaueitom inthe Favour, and in Places of Profit and Truſt about Court : 
and-although the Lords had then prevailed with the King to conſent toan AR of Par- 
liament for their Baniſhment, yet afterward the Tide tarned, 


rocwuttadng ths ihe Jody No Vide E. 3. c, , & 
Mons ws Abſence of the Prelates is no of Rever 
the Caſt of the Earl of Sulubury ; whointhe 2 Ls 
one n ent that was given againſt the lap wr nag An. 2. v 
the Lords jen were abſen; : The Caſe was very 
En 6 rhe aadae no Error ; and the 
But of this | ſhall have occaſion to treat mgre at las 


ton, 
= 4 E 3. In the Parliament at Winche pe 0 


The Earl of Kent was brought before the | 
in me ſme le Park amen, Sc. tor Trealon, der(. _ 

Anno codems, in the Parliament at Weſtm. poſt Feflum FIG Katherine ; Thy / Ar- 
ticles of Treaſon being read againit Mortimer Eark of March, That he had 
the Dat nes a 26d had OOO Ag a lay 
Park, too iar W Queen-Mother, by whom ſhe was 
to have beea with Child, Sc. The Lingebarged Lox Conte, iS Barons, les # Pere de 
ſen Royaume, to give that Judgment was given Per 
les dits Counts {0 Barons s Peers de yagi Judges du Parkamens.  , 

Ibid. The King commanded Les dits Counts © Barons, Peers, &c. to'give Judge 
meat on Snow de od Berefard 

Ibid. The King commanded the ſame agaiaſt ſeveral others, and John 
Per les Prers, Counts, & Barons, aſſembles in Parkament, 


s. 


AO 
And ſo were Four inthe ſame Parliament, all for Treaſon ; and not one word 
of the Prelareg, either when the Articles were read, or when Judgment was given : 


of 


_ 


pak Hebrews ur. are never of in any Record, but either 


ah x , Kc. or Prelats, or fs fk Name which 
them ws. Epi 


and if they be ſpoken $ 
before Les Counts Darensy nn het grengre trove we ah ram ad ur 


H11nad and Temporal, &c. And for theſe vo Reaſons they could not be compre. 
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CS 
hende# under the General words, Et autres Grandees & Nobler. | 

Anno 6 E. 3. Poſt Feſtum Santts Gregorii.; The Parliament were commanded tg 
conſult:of the k of the Peace, puniſhments for the Breakers thereof ; and 
the Prelates departed Par ceo que 14 ne attimet paſs a eux Conſailer du gard de 11 Parx 
»e de chaſtement de tiels Malefattors: Yet afterward they came and gavetheir Afſent 
to an At of Parliament for this p e: The reaſon of which ſhall be conſidered in 
another place, where we ſhall diſcourſe of their Voting in Bills of Artainder, By this 
Record it. is. evident, That the Prelates have no Judicial Power over any Perſonal 
Crimes, which are not Parliamentary-; which doth very much Fortifie-the Founda- 
tion and Ground of o_ wi Diſcourſe. 1 

Anno 1 R. 2, The Commons prayed that ſuch as gave up Forth, &c. puiſſent eftre 
a reſpondre a ceft Parliament & we lour deſert fortmenmt Some per agard ts 
Seigniors & Barons. , And thereupon ſeveral were brought before the Lords in 
Parkiament, which muſt be underſtood of the Temporal Lords onely, becauſe the Spi- 
ritual Lords are never intended in any Caſe zo be mentioned, except they be ſpe- 
cially named _.' . 

p ts: 11 R. 2. Divers Matters of Treaſon wort be Treated bf, and ſeveral Lord? 
to be. Tryed ; and'therefore the Spirituality did abſent themſelves from the whole 
Parliament : but before their rture, the Archbiſhop af Canterbury, in the Name 
of Himſelf, and all the Clergy of his Province, made this following Proteſtation : 

Quod Archiepiſcopum Cantuaritnſem qui pro tempore fit , nec nox (ateros ſuos 
Suff, Tagen COaer es, Co-epiſcopos, Abbates © Priores alioſgue Prelatos quoſcun- 
que Baronium de Domino Rege tememes, in Parliamento Regus wt Pare per ſonals- 
ter ihtereſſe pertinet, ibidemque. de Regni negotiss & alt ibt iraftars conſuct s cum 
_ Caters dit by art 3 a fy TS anus grey definire ac caters” 

ere, qua, Parliament; tempore ibid. imtenditur faciew.  Quia in ' Parlia- 
pt big de vonnullis materiy in.quibus ron liter nebis juxta rEak-n Canonum 
inſtituta guomodolibet intereſſe + Non intendimus nec volumus, ſicuti de jure non poſ-- 
ſumus nec debemut Ad hec mſuper proteſtamur i noſtrum quilibet proteſtarur, 
guod propttr hujuſmods abſemtiam non imtendimus nec volumus, nec nottrum aligus 
mtendit net vult qudd proveſſus babiti & habendi'in predit? Parkamemto ma- 
teriss aut edifts in quibus non poſumus, nec debemus ( ut premittitur)) mtereſſe 
quantum ad nos & noſtrum quemtibet attinet futrris temportbus gue hibet imi-' 
prghentur, infirmentur, ſru etiam renoventny, This was read” in full Parliamear;' 
at the Requeſt of the Prelates: And the like was made by the Biſhops 
» and Carhifte - Cotton $22.00. 2.Inft. 586. 


one this Record you may obſerve: + 

1. That the Lords Spiritual do acknowledge that they have no Right to be preſent*+ 
in Caſes of Blood, Nec poſſumus, nec de jure debemus.” 

2. You.may obſerve'that they did accordingly abſent themſelves, and did thereby 
yield Obedience to the Parliament 'at Clareyder , and the Conſtitution at Weſtm. 
mentioned in Roger Heveden, Hz. That -men ſhould nor Agitare judiciune 
Sanguinis ; though they pretended was in tence tothe Canons of the Chorch. 

3. You'may obſerve that they did not ſayin the Houſe till they came to the final 
Queſtion G#:/ty or Not guilty, but departed'at "the firſt beginning of the . 
Quia agitur de quibuſdim vebus mm quibus non licet nobis imrtereſſe. Theſe ſhort Re» 
marks Lleave upon it at preſent, but ſhall take it more narrowly into conſideration, 
when I come to anſwerTtheir ObjeRions, and ſhall go on'with Precedents. 

In the Reign of M74. The Far! of Northumberland was RI to have been 
privy to the Rebellion of his Son Hotſpur, who joyned with Mortimer Earl of Mayeh, 
and Owen Glendow of Wales, 'in Rebellion. In the 5 of H. 4 he came and 
pricey himſelf to the King and Parhametit/ and Proteſted his Innocency,/ and chals 
enged. his us Pariet atrs, and Right of Tryal by his Peers + Whereupon” the Lords 
( faith the Record) made Proteſtation, that the Judgment belonged unto them onely; 
Tc The Petition being read before the — the ſaid Lords, as Peers of Parka- 
gent, unto whom ſuch” Judgments*&do"of Right belong, conſidering, Ge. ſy” 


longing to them onely excluſively of the Clergy. |, Anno 4 E. 3. Et 
Per les Countes © Barons, les Feers 4s bo-Reyanme, come 4-6 
gre ad pucdrpncnd yoo, ab) 
ward, for ie tomy nth Fil, popes Howie, para 69 
int Field, 
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lee b + rhey fects any MF or AT 


to have due before 
on y thing Eben Res 
| ne #- ir radran, but to their 
manner of proceeding. - | 
From the conſideration of theſe thi 


that they were wont to fit rill the f 
will plainly : o be akoge 
Eirſt, m have not | 
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t of 
Fo: CA} 


And this Difference Jorh 
no more bur this :- cop fon 
to be Tre "mn 

the mating of this 
ſtanding. 


to folyment The Of 
__ To as tirrie power to hear the Cauſe, or AR any 


= Cintha of Clarendon, faith: Debs + Jadiciis Curie 
Gans wſqur prrveniatur ad dincivetronems Men ——_— vel ad "rebar rang 
Thisniuſft eShi bnderſtoed to all precedent a 

7 embror any, 8ee; Or- RF we take any chings, 
the meaning of that great Algmbly 


which do relate or tend ad dimingt: Me 
_ TE - tun ont Ma doing the Office of Executioners; which 
- Ay» got "We muſt underſtand things 


SY By EXE j, Bec, Fe 
= x | Kee: or at-moriem, e Conſtitution art 
Weſtminſter is | nad Non debept agitare judicaum (ah $114 ; the mean 
145.6 | DEG in Caſes wang 
2 man may exe ag it att" Jud:cium ;-or do the Office of a Jodge 
ent and ſubſequent to the \Judgment 
c. Therefore the Biſhops 
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bock'any tendeney or relation to Ts 


. why, ju Obedience to theſe Conſtitutions, did with- 
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to the Canons of the Charcir, yer without doaly Ws « 
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God, and the Law of Man; 
bled, deſiy they do it, becaule they are ſo com inde 


end gee? In this Power a rine ik pr *r the 
14 hurry Power , or that thoſe perk 
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ves, and yet that their 
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Parlia ment to admit them tothe exerciſe of Juriſc 
kindiy accepted with a. Now obffante"ta the Canc 
giving Judgment of Death by-Proxy, was-as great 4 vi 


as of the Canons much as; Cl 


though their Voting in thoſe Caſes was 
be lane in the Caſes of Bills of Arrai 
them from: Voting in ſuch Caſes, as much as any. a in 
paſſing the Bill, rhgy Vote, That the-Perſon is Guiky, and ſhall ſtand actually'Ars 
tainted of High Treaſon,and ſhall be deemedand adjudged a Traytor, and ſhall ſuffer 
as in Caſes of High Treaſon, &c. yetrthey do Vote, ſe that the Pro» 
- hibition of the Law doth nor extend to Voting un Bills. of Attainder,ſeceing that: is net 
Agiare judicium, but onely Legis lationem, whar they do in that Caſe- is not Judi- 
cially, bat onely the exerciſe ot their Legiſlative! Power ; otherwiſe the .-Houſe of 
Commons would make themſelves pling and would challenge a_ Judicial Power in + 


% - 
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the Tryal -cf any Lord, fecing in Bills of ' Attainder they do every . whit as 
mach as.the Biſhops ; for they Vote that he is Guilry, tSc. and that he ſhall be adjudg- 
eda Traytor, &c. And the Act of Parlizmicent runs; Be it — the *King, the 
Lords Spiritual and Temporal, und Commons in Parliament aſſembled. For theſe 
two Reaſons [ think it very im that thee Canons was the odely cauſe why 
the Prelates did depart the Houſe when Capital: Cafes were Debated : But- tha 
the weakneſs of their Objeion may further a 5.1 anfwer,” d.” 
Thirdly, Although we ſhould admit that whe C frhe Church were. the firſt 
| occaſion of the beginning of this Caſtor us,and that thoſe Hiſtories and Chro- 
| nicles which iaform us'after this manner, do ſay true, yet this is-no Argument a= 
gainſt the validiry of a ſtanding Cuſtom, the Commencemant of which zs noc upon 
Record : for Hiſtories and Chronicles are not Matters of Record, neither are they in 
Law ſuch ſtrong and undeniable proof of the beginning of any* uſage, as to mike it 
no Cuſtom ; acither are the Canons of the Churchatters* of Record; and there= 
fore cannat prove that there was no ſuch Cuſtom before the. making of thoſe,Canons. 
Seeing then jr is without doubt that there"was a_ Cuſtom that the Prelates ſhould not 
exerciſe Juriſdiction in Capital Caſes, and there is no Record that doth mention the 
time when jt did begin, nog any time when it could be ſaid, There. never was ſuch an 
Uſage ; it muſt of neceſlicy be ſuppoſed thar it iggs ancient as Government it 
ſelf, and part of the Fundamental Contra@ of the Nation, w their Juriſdi- 
ion was originally limited that it ſhould not extend to ſuch and ſuch Cafes. So that 
1do not argue from the validity or invalidity of thoſe Canons, nor-from afty Con- 
ſtruction that may be made upon the Letter of the Canons, bur infiſt upon it as part 
of the Common Law of England, and doabſotitely deny-that it had its Original and 
Force from any Authority that the Pope'of Rime with or without his Council,' or a 
Conyocatiori-of | the Clergy in Eng/and had, to'impoſe Laws upon us ; but affirm, 
that its force and obligatory Power did folely ariſe from the volunrary reception, ap- 
| exrmcy and uſage allowed by the People of Eigland, which being by them eranſ- 
itted to Poſterity, is a thing reputed to have been uſed and ſed time out of 
mon} the Common Laws of this;Kingdom ; which 
are no more hut general Uſages or Cuſtoms of geherati Concernment to the whole 
Nation in things of Temporal Coniſance, firſt upon:zeafonable Conſiderations by con- 
ſent allowed, and then'tranſmirted as « Tradition to Poſterity, by whom they are ſup- 
, poſed to have, been in ure ever fince it was a Nation: But this matter of Judicature in 
Capital Caſes is a [one v7 Angie Juriſdiction in a: Temporal Court ; viz, The. 
High Court: of Parliament, 'and therefore of bh. ot gran the. departure of 
the Clergy when ſuch. Cafes came tobe Debared,-hark alſo been'In interrupted: pra- 
Qiece for many Ages t woe en moſt ftrictly-obſervet-in.the firſt Ages, whoſe 
Franſacions are Recorded' (as hath been already ) and d.impoſibla by Pay 
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faid, that thoſe Cahons and Conſtitutions of the Church con 1 
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= {24 Tt in hd Proteſtation which, they made 
R.2. do declare, Quod ipſos perſonaliter intereſſe pertimet, ( ſo they did in 
fois Proteſtations which were made afterward) and after all they do oh this 
Clauſe, Non volumus nec 1mendimus quod proceſſus habiti © habends, &c. futuris 
ur, ſew renoventur. From this the 


rempors bus bet impugnent ur, in 
65 real the Pr ings of of Lords in the abſence of the Cler- 


y, are invalid and reyErſable, or elſe to what ſe is this Clauſe: And the Lords 
Temporal giving leave that this Proteſtation be entred upon Record, did impli- 


citelyaſſent to the Clergy alledged therein. | 
.Tothis 1 anſwer, That a Proteſtation in its ſclf.is no argument of any Right neither 
doth the permiſſion andallowancg of any Proteſtation, yield that right which the Pro- 
teſter is deſirous to ſaFe, but ſaves the right which the had before, if he 
had any ; and if none, then the making that Sakve could give him none ; for.the out- 
moſt that a Proteſtation can do, is to an te a Concluſion, or Eſtoppel ; z. e. to prd- 
vide that the doing of any ſuch A@ as is Contained in the Proteſtation, ſhall not be 
conſtructed to judice of the Party. ; ſo as to Barr or Conclude him from Claym- 
ing afterward that which in res verr7ate is his right. So that this Proteſtatipn of 
the Clergy is no: ent of their.Right 'to bepreſent and to Vote in Capita] Mat- 
ters; = that chiefly for theſe two Reaſons t 1. By the Roll we find that the 
did not only when- Capital* Caſes were to be debated, but alfo in all other 
Caſes that were done that Seſſion ; becauſe there were many Matters of Treaſon 
to be handled, therefore they abſented from the Parliament altogether :' ſo it is in 
Sir.” Rob, . Cotton s Abr, = Sathat this Proteſtation tay very well be ſuppoſed'to 


have been made with re to thoſe 'other Matter which were not Capital, where 
they had an undoubted Right -to be preſent, ind therefore ſuch a Proteftation 
might be very. P ; nor to have any reſpect to thoſe Caſes which were 
Capital, elpecally- ering they did alwaies in ſuch Cafes Abſent themſelves in 


times without. making any Proteſtation. 2. Admitting that the Clergy 


* did intend rhat Capital Caſey, as well as others which were not Capita!, ſhqu 

be within the Suſvo of their Proteſtation-; yet nothing can be inferred from 
thence, but that they themſelves ſaid rhey had Right to be preſent, and what 
then ? Muſt it of -nectfiity follow 'that tirey had Right 'beeayſe-they Claimed 
it ? If that Conſe hed been allowed to bt good, I am afraid the Crown 


of England bad been' Incorporated long ago into the Triple Cfown.* 


As for that "Clauſe of the Proteſtation tor the Validity of: all ſuch Tranſat 
ons as ſhould happen. to paſs in their /Abſence, I muſt confeſs I «do not think 
it was to very much purge 1, Becauſe that withgut any Proriſo rhe Pro- 
ceedings of the: Houſe of in their Abſence, had certainly been valid c- 
nough, as I ſhall prove anon,” 2. 1# they had not _ good, rhis Clauſe could 
not have helped them ; becauſe. whereverthe Aſſent” and agreemenrof any perſon 
or perſons is Requiſite for the perteQion of! a thing, it 4s nec *that that thing 
to, which the [Afﬀent is 'Requiſite,, be iy! offe at the-rtime of Aſent made ; 
for otherwiſg-it//4s an Aﬀent ro nothing; and that's us mueh'as no Aſent ar 
all : If ther re thee Aſſenf” of the Pr ' be gy neceſſary to the per- 
feQion of .evtry Judgment and Bill rhat paſſeth the Houſe of 3 Sdch a pre- 
cedent-Afſent "ro«all that ſhall Paſs, during" their Abſence in General; which is ati 
Atſent"to they. do not know. what themſelves , will-not amount” to, a_ ſuffici 
agreement ; The Reaſon 'is, becauſe the Law of Eaglind doth prefume that 


all private TranſaRions between Party and Party, rp more in thinks of 
tying 


Publick concerament and. of fo, great moment, as g of Laws ard 
Judgment of Death uppon Peers of the-Realm, « Man Joth is 
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ments were heretofore undone, for #has the ny; were not prefent , the Commons 
prayett 'the-King , TROP ST © ln be. Fbeor Copa, Prodfor; 
— Author ity rides drug” +. wh wy therejors brong ſeverally exe: 
4 Sis Thomas de Percie (611% Proffor ys as. by their In- 
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much diligeace that they might have found this, they had not faid ; For ihas 

1"bave berm brre!4ſore nngent, $&e,, 2, That in point, of Law the 

' the Prelates makes not 2 Judgment erronious, beſides the Aubry. - 
isfurther proved: 1, From the Earl of Sakisbury's Cale, 2 H. 

that was given againſt his Father might might be Re. 
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of Attilinder is reckoned the frongeſt wa , becatiſe there is « Concurrence of a}t-the 
FhirerEftares, of both the Judicia} and e Power; "wt that is neceſſary for 

Forfeiture of all manner of s, Titles, Vit Intereſt, which otherwiſe 
are hor Forfeitable : And if at any time there was an unity for the 'C 
to tranſþfeſs the Laws both Ecctrſiaſtical a Or I mean oo; "tbe rutes and * 
ſons "off this Real Y which was connived at by the reſt of the Lords and Com 
mons, that'will*not be ted Precedent rv overthrow a-Cuſtom of fo 
An aDate, -and fo agreeable to rhe'F tal *Conftirution of the Govert1- 
ment, and the Grounds and Reaſons of the mon 'Law , and alſo Confirmed 
by an tAtof es 1 be he degrees the whole Method and Courſe of Parfft 
mentary Proceeding ens they Being and Foundatiori of Patfia: 
ments Cr So we food ave had the Lords refula to | to Sequeſter the =—3 Gol 


' Davy from Parliament, bony if they nn 
have been an Errour. oY AR + eter oregt yn {1 


Magna Charta: 4 E, 3.n.6.T fled Ioment of Dex 
on. cv> i5 E/3. We find” Parichlaryeoumerared, begs, v4. the ans 
complained of hes of ' Migna Charta,%and we ar&#not ſure that all theſe par- 
ticular Caſes wereremedi = therefore muſttheſe ſtand all for Precederity? Ar this 
there are few Points of Law perhaps that will eſeape Doutt 'and Controverfic 

we ſhallhave fomie of the Lords proren | they tay repifer their Hogours, ant fo 
are able td make the Kings Enetnies his C llors,becauſe in Dumcod#ty Caſe,q. Inf. 
126. one Branch'ofthe F amily-ſatein the Blouſe ty vertue of a Grant fret *h&s othe? 
' Branch of the Family, from" the*Raign of E. "4 to H. 6. And the"Eir of 
Cheſter Was firſt 1541-7.” and "transferred 39 H. ;.. AgE ups fe 
 Precededits- thers. Wis an 'Artenipt” in the Lord Fite-Wakter's to a 


Baron by Tranſlatis of infdreſt. Admitting therefore that Once or Twice, 'or 
ſuch' a' matter} thy ve Vofed: in Capiral Caſes, yet A _ 
troubah Antient and w bliſhed Cuſtom; though I am not believe there 


are many ſuch Caſes : HowbycP it "was a"yery- pleaſant wort hrs 
that* wrote 'la of thid?g1arter” add cited a breeedent i in the Kai 


Of the Farl of Bow v5 W ir dor, wheres thefe was nb- fuch Lhrd 2s as 
and-Wardor Creiredq«rill' King Fames his time, Vide$9. wr, fo pe jo. Be dtes'the 
Caſe: of the- Earl of Salubnry, whotin y Petition ſays the Prelates are Peers 
in 6 *N aſſigns for Error that they were Abſent when Judgment''was 
oe a fer; "and this is'a [hs Precedent 'to prove the Prefates 
hs ings Caſes? as-Peers in Parliament © Whereas the Petition was 
hn oor Oy ent «firmed by the reſolution of whe 4 vary Heats, 
L- t 6. ——_ CO ſome” ſpeei oY animadverfion. - But 'F ſhall 
prog nant; Vendbes ys Fexrearr the” harder, , an#ſhall- conclude that 
an-Aq of Parfiament the Biſhops can- havs' no tight to Vote''in Capital ine 
trae 


which-if this preſent Parliament ſhall rhink fit ro't make, = RO all 
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